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THE RIGHT OF CONTRACT. 

BY F. B. THUBBBK. 



The tendency of legislative and judicial bodies in this coun- 
try just now to condemn sweepingly contracts which in any 
manner restrict or regulate trade makes it interesting and timely 
to inquire into the causes and reasons for this tendency, and 
to consider whether regulation of trade is " restraint of trade" 
in a legal sense. 

Commerce is nothing but a body of contracts. Every pur- 
chase and sale, from a peanut up to a gold mine, and every trans- 
action in the movement of merchandise, involves a contract 
either verbal, written, or implied between buyer and seller or 
between shipper and carrier. 

No right is more sacred, and none has been more carefully 
guarded in our fundamental law. The Constitution of the 
United States, article 1, section 10, says: "No State shall pass 
any law impairing the obligation of contracts." And yet the 
Congress of the United States prohibited pooling agreements be- 
tween railroads and passed the so-called Sherman anti-trust law 
which declares every contract in restraint of trade illegal, and 
the Supreme Court of the United States in the Trans-Missouri 
Freight Association case took the extreme view (by the narrow 
majority of five to four judges) that even a necessary agreement 
between carriers for establishing and maintaining, reasonable 
rates of freight was a contract in restraint of trade. 

The Legislature of the great commercial State of New York, 
at its last session, enacted a law which provides : 

"No stock corporation shall combine with any other corporation or per- 
son for the creation of a monopoly or the unlawful restraint of trade or the 
prevention of competition in any necessary of life. No foreign stock cor- 
poration formed by the consolidation of two or more corporations or by the 
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combination of the business of two or more persons, firms, or corporations 
for the purpose of restricting or preventing competition in the supply or 
price of any article or commodity of common use, or for the purpose of 
establishing, regulating, or controlling the supply or price thereof shall be 
authorized to do business in this State." 

This law was the outcome of an investigation by the Judi- 
ciary Committee of the New York Senate, which was remarkable 
for the bias shown against incorporated capital and the disregard 
of economic facts developed by the evidence. The report, among 
other things, denied the right of a manufacturing corporation to 
choose agents for the sale of its goods and fix the prices and 
terms upon which they should be sold. 

Prom time immemorial it has been a common custom in trade 
for manufacturers to select agents to sell their goods and to fix the 
price and terms on which they shall be sold ; also for agents to 
agree that in consideration of these and a certain commission or 
rebate they will only sell the goods of one manufacturer. 

Yet a New York grand jury found an indictment against the 
directors of the American Tobacco Company for doing the same 
thing, and in the trial of the case the judge charged the jury to 
the effect that this was a crime. 

Another phase of it, is illustrated in the attempt to use the 
legal machinery of the State of New York to prevent a reason- 
able regulation of anthracite coal production to the wants of 
consumption — a necessary business regulation which marks the 
dividing line between liberty and license, between reason and 
unreason. The result of unregulated production is shown in the 
bituminous coal fields where over-production has resulted in 
bankruptcy to carriers, operators, and miners, with strikes, lock- 
outs, dislocation of industry, benefit to no one, injury to every- 
body. 

In seeking the causes of this remarkable state of the public 
mind the student of the question inevitably reverts to the rivalries 
of political parties, who in seeking partisan advantage have ap- 
pealed to the prejudices of the masses ; and the competition of 
journalism for public favor has closely followed in the same 
channel. During the last session of the Legislature of New York 
two popular journals each employed experts to prove to the Legis- 
lature that the charges of gas companies in the city of New 
York were exorbitant, and the leading political organizations 
of the State vied with each other in denouncing the modern ag- 
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gregations of capital known as trusts. If the economic results 
of these aggregations of capital had led to the oppression of 
the public, this would have been justifiable ; but let us see what 
these results have been. 

While there have always been aggregations of capital to a 
greater or less extent, they have become more frequent and prom- 
inent since the age of steam, electricity, and machinery, because 
these forces could not well be utilized without aggregations of 
capital, which could only be obtained through the co-opera- 
tion of a large number of persons. Hence the great development 
of corporate life during the last half century. 

The first prominent development of the trust organization in 
this country was in the consolidation of numerous lines of rail- 
road into trunk lines, and there was a fear in the public mind 
that these combinations and consolidations would result in ex- 
orbitant rates for transportation and to the detriment of the 
public interest. What the result has been is shown by the follow- 
ing extract from a report adopted by the National Board of Trade 
at its annual convention in 1896 : 

" The average charge for sending a ton of freight one mile on thirteen 
of the most important railroads in the United States during 1886 was 3.08 
cents ; in 1870, 1.80 cents ; in 1875, 1.36 cents ; in 1880, 1.01 cents ; fn 1885, 0.83 
cent; in 1890, 0.77 cent ; in 1893,0.76 cent; In 1894,0.746 cent, and in 1895, 
0.720 cent. These railroads performed one- third of the entire transporta- 
tion of 1893, and from the figures given it appears that 0.73 cent would pay 
for as much transportation over their lines in 1895 as could have been 
obtained for 3.08 cents thirty years earlier. This reduction, amounting 
to three-quarters of the average rate of 1865 was exceeded by that in price 
of but few even of those articles in the manufacture of which new inven- 
tions have worked the most radical changes. The entire transportation per- 
formed by the railroads of the United States during the twelve years ending 
June 30, 1894, was equivalent to moving 136,799,677,822 passengers and 807,935,- 
382,838 tons of freight one mile. Had rates averaged as high as those of 1882 
been collected on this traffic, the railroads would have earned $2,629,043,459 
more than they actually received. 

The next most prominent aggregation of capital in the com- 
mercial world is known as the Standard Oil Company, and the 
effect upon the price of oil is illustrated by the following statistics, 
compiled by the United States government, showing the whole- 
sale export price for refined petroleum for the period extending 
from 1871 to 1896: 

This table shows the prices of refined illuminating oils, per 
gallon, exported from the United Scates from 1871 to 1896. 
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The prices represent the market value of the article at the time 
of exportation. 
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This great decline in the price of oil is attributable partly to 
the increase in production, but more largely to improvements" in 
manufacture and transportation which were only attainable 
through the aggregation of capital in this industry. 

Among the more prominent of the recent so-called trusts 
is the American Sugar Kefiuing Company, which is a cor- 
poration formed under the laws of the State of New Jersey for 
the purpose of consolidating the sugar refining interests of the 
country, and it now does about 75 per cent, of the sugar refining 
business in the United States. The effect of this is shown by 
the following table, giving the price of both raw and refined sugar, 
with the differing margins during the nine years prior to the 
consolidation and nine years since : 

Average Price. 

Centrifugals 
(Raw ). 

1879 7.423 cents per lb. 

1880 8.206 " 

1881 8.251 " " 

1882 7.797 " " 

1883 7.423 " " 

1884 5.857 '" " 

1885 5.729 " " 

1886 5.336 " " 

1887 5.245 " " 



Granulated 
(Refined). 
8.785 cents per lb. 
9.602 " 
9.667 " " 

9.234 " 
8.506 " " 

6.780 " " 

6.441 " " 
6.107 " " 
6.013 " 



Differ- 
ence. 
1.362 
1.396 
1.416 
1.437 
1.083 
0.923 
.712 
.781 
.768 



Average nine years 6.807 

The Trust was formed in 1887 : 

1888 5.749 cents per lb. 

1889 6.483 " 

1890 5.451 " " 

1891 3.863 " " 

1892 3.311 " " 

1893 3.689 " " 

1894 3.235 " " 

1895 3.258 " " 

1896 3.631 " " 

Average nine years 4.291 5.272 .981 

Here we see not only a large reduction in prices, but a posi- 
tive reduction in the average refining margin. 
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This reduction in price has been effected partly by increased 
production and largely through buying the raw material cheaper 
than when a large number of separate refiners .were competing 
for the product. Large economies were also effected by closing 
inferior plants and enlarging and extending superior ones. The 
American Sugar Kefining Co. has bought its raw material cheap, 
but it has given the public the benefit of such purchases, merely 
retaining as its profit about one-third of a cent per pound, which, 
considering the nature of the business, is a reasonable one. 

These illustrations are but types of many in the evolution of 
industries which is the result of the great forces before men- 
tioned — forces which have revolutionized the entire economic 
situation. That there have been instances of hardship and in- 
justice attending this revolution cani_ot be doubted, but it is 
equally certain that the total results have been beneficial to the 
public at large and to the interests of the laboring classes espe- 
cially, who constitute the majority. At some stages of this evolu- 
tion this remark was, perhaps, not true. The action of these 
forces was so rapid that men were thrown out of employment 
faster than wants were created and industries widened. Labor, 
however, soon followed the example which capital had set of or- 
ganization, and during the last decade the organization of labor 
has progressed faster than that of capital, and has forced a divis- 
ion of a larger share of the profits of industry for labor than at 
any previous period of history. In other words, the profits of 
capital have been steadily decreasing, while those of labor, and 
especially organized labor, have steadily increased. At no pre- 
vious period would a dollar buy so much of the necessaries and 
comforts of life as at present. While this is admitted by intelligent 
laboring men, many of them contend that opportunities for earning 
a dollar have constantly diminished, and they are now seeking, 
by the advocacy of shorter hours for labor, to make employment 
for a large number of persons, and this is a worthy and beneficent 
aim. It is better to have a larger number of persons employed for 
eight hours than a smaller number of persons ten or twelve hours. 

Unrest of labor in a free country is not a dangerous phenom- 
enon, but rather a safety valve. It must not be forgotten, how- 
ever, that education of the masses has created new wants, and that 
these wants have grown faster than the means of gratifying them. 
The problem should be viewed from both sides, and only what is 
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reasonable should obtain. Whenever unlimited power exists it is 
usually accompanied by tyranny, whether of labor or capital. 
There are labor trusts as well as capital trusts, and in all the 
annals of combination there are no greater illustrations of tyranny 
than the attitude of some of the labor organizations toward 
laborers. This, however, was the inevitable outcome of organi- 
zation and of the great evolution which is now going on through- 
out the world, under the operation of the great forces that now 
control the world, steam, electricity, and machinery. Under the 
operation of these forces the world hr.r 1 been growing richer. 
All the resources of nature are being developed. Capital has in- 
creased faster than the opportunities for its profitable employ- 
ment, as is evidenced by the steadily decreasing returns of capital, 
or iD other words, rate of interest. Formerly it seemed that 
combinations of capital would abrogate competition, but experi- 
ence has shown that instead of abrogating competition it has 
elevated that force to a higher plane. If a combination of capital 
in any line temporarily exacts a liberal profit, capital immediately 
flows into that channel, another combination is formed and com- 
petition ensues on a scale and operates with an intensity far beyond 
anything that is possible on a smaller scale, resulting in the 
breaking down of the combination and the decline of profits 
to a minimum. A recent example of this is seen in the 
competition of two rival cigarette companies, where one even 
went so far as to invoke the criminal machinery of the courts to 
compel a division of the field of trade which the other occupied. 
The only trusts which have succeeded for any length of time 
have been those which have been conducted on a far-sighted 
basis of moderate margins of profit, relying upon a large turn 
over, and the economies resulting from the command of large 
capital intelligently administered. The truth of this is illus- 
trated by innumerable failures in trust organizations to control 
prices, recent illustrations of which are the Strawboard Trust, 
the Starch Trust, the Wire Nail Trust and the Steel Trust. 
There are trusts so-called in nearly every branch of business and 
there is good and bad in all, but the good so far predominates 
that such aggregations of capital should be encouraged, accom- 
panied by safeguards against abuses. The only additional safe- 
guards needed are in behalf of stockholders and investors, whose 
interests are often sacrificed through lack of publicity. So far as 
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the interest of consumers is concerned, it is amply protected now ; 
first, by competition, and second, by the common law, which, if 
invoked, will nullify any contract in real restraint of trade, and 
under existing statutes any unreasonable combination is subject 
to indictment for conspiracy. 

The popular hostility to trusts is due principally to lack of 
knowledge of their economic effects, and these are gradually 
becoming better known. There were just enough abuses attend- 
ing their development to give an excuse for sensational journal- 
istic and political denunciation, and this has caused undue preju- 
dice. A great politico-economic question like this should be 
considered dispassionately, and all sides of it carefully investi- 
gated before conclusions are reached. 

The confusion in the judicial mind regarding the aggrega- 
tions of capital necessary in modern commerce is illustrated by 
the following extract from the opinion of the majority of the 
Supreme Court of the United States in the trans-Missouri traf- 
fic agreement case, which first asserts that all trusts are against 
the public interest, and then admits the benefit of change and 
improvement : 

" It is true the results of trusts, or combinations of that nature, may 
be different in different kinds of corporations, and yet they all have an 
essential similarity, and have been induced by motives of individual or 
corporate aggrandizement as against the public interest. In business or 
trading combinations, they may even temporarily, or perhaps permanently, 
reduce the price of the article traded in or manufactured, by reducing th« 
expense inseparable from the running of many different companies for the 
same purpose. Trade or commerce under these circumstances may never- 
theless be badly and unfortunately restrained by driving out of business 
the small dealers and worthy men whose lives have been spent therein, and 
who might be unable to readjust themselves to their altered surroundings. 
Mere reduction in the price of the commodity dealt in might be dearly paid 
for by the ruin of such a class and the absorption of control over one com- 
modity by an all-powerful combination of capital. In any great and 
extended change in the manner or method of doing business it seems to be 
an inevitable necessity that distress, and, perhaps, ruin shall be its accompani- 
ment in regard to some of those who were engaged in the old methods. 
A change from stage coaches and canal boats to railroads threw at once a 
large number of men out of employment ; changes from hand labor to that 
of machinery, and from operating machinery by hand to the application 
of steam for such purpose, leave behind them for the time a number of 
men who must seek other avenues of livelihood. These are misfortunes 
which seem to be the necessary accompaniment of all great industrial 
changes. It takes time to effect a readjustment of industrial life so that 
those who are thrown out of their old employment, by reason of such 
changes as we have spoken of, may find opportunities for labor in other 
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departments than those to which they have been accustomed. It is a, 
misfortune, but yet in such cases it seems to be the inevitable accom- 
paniment of change and improvement.'' 

And this is still further emphasized by the minority opinion 
of the Court, which says : 

" If there is one thing which more than another public policy requires 
it is that men of full age and competent understanding shall have the ut- 
most liberty of contracting, and their contracts, when entered into freely 
and voluntarily, shall be held sacred and shall be enforced by courts of 
justice." 

" The remedy intended to be accomplished by the act of Congress was 
to shield against the danger of contract or combination by the few against 
the interest of the many and to the detriment of freedom. The construc- 
tion now given, I think, strikes down the interest of the many to the ad- 
vantage and benefit of the few. It has been held in a case involving a com- 
bination among workmen, that such combinations are embraced in the act 
of Congress in question, and this view was not doubted by this Court. (In 
re Debs, 64 Fed. Rep., 734, 745-755 ; 158 U. S. 564.) The interpretation of the 
statute, therefore, which holds that reasonable agreements are within its 
purview, makes it embrace every peaceable organization or combination of 
the laborer to benefit his condition either by obtaining an increase of wages 
or diminution of the hours of labor. x Combinations among labor for this 
purpose were treated as illegal under the construction of the law which in. 
eluded reasonable contracts within che doctrine of the invalidity of con- 
tracts or combinations !n restraint of trade, and they were only held 
not to be embraced within that doctrine either by statutory ex- 
emption therefrom or by the progress which made reason the controlling 
factor on the subject. It follows that the construction which reads the rule 
of reason out of the statute embraces within its inhibition every contract 
orcombination by which workingmen seek to peaceably better their con- 
dition. It is, therefore, as I see it, absolutely true to say that the construc- 
tion now adopted which works out such results not only frustrates the plain 
purpose intended to be accomplished by Congress, but also makes the 
statute tend to an end never contemplated, and against the accomplishment 
of which its provisions were enacted." 

To the average lay mind it looks as if the opinion of the min. 
ority was right and that our American courts and legislatures 
have been leaning over backwards in their efforts to walk straight. 
In Europe the rule seems to be different, as is evidenced by the 
celebrated Mogul Steamship case decided by the highest court in 
England, a clear statement of which is given in a recent pam- 
phlet by Wm. L. Eoyal, Esq., of the Virginia Bar: 

" Several lines of steamships traded to China all the year. The trade 
was unprofitable except in what is called 'tea season,' when it was very 
profitable. The losses of the year were made up and a profit gained by the 
freights on tea in ' tea season.' Another line of steamers traded to Australia 
all the year until 'tea season' came on, when its steamers were diverted to 
Hankow to get a part of the profitable tea trade. The lines which traded to 
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China all the year entered, thereupon, into an agreement, called there a ' con- 
ference,' which was in all essentials one of our 'trusts' or 'pools' or 'monopo- 
lies ' or 'boycotts' or ' contracts in restraint of trade,' or whatever else of 
the same sort can be suggested. They agreed together to divide out 
freights amongst themselves, and they published a notice to all merchants 
in China that if they would ship everything all the year by one of the con- 
ference lines, they would be allowed a rebate upon all freights at the end of 
the year of five per cent., and whenever one of the steamers of the Austra- 
lian line came to Hankow the conference had a steamer there to underbid it 
on freights ; so that whatever the Australian got caused it a loss. There- 
upon the Australian line applied to the English courts for protection, upon 
the ground that this combination of many against one was contrary to the 
principles of our law. It is plain that the case brought up for discussion all 
the questions relating to pools and trusts now agitating the American 
mind, and these questions received a treatment in England worthy of their 
magnitude and scope. 

" The case was tried first by Lord Chief Justice Coleridge and Lord Jus- 
tice Fry. It was then tried by Lord Coleridge alone, and upon appeal from 
his decision, by Lords Justices Bowen and Pry, and Esher, Master of the 
Bolls, and upon appeal from them to the House of Lords, it was 
heard before the Lord Chancellor, Halsbury, Lord "Watson, Lord Mac- 
naghten, Lord Bramwell, Lord Morris, Lord Field, and Lord Hannen. Each 
decision was in ) favor of the conference, and every one of these twelve emi- 
nent judges, except Esher, M. B„ held that the agreement was a perfectly 
good and valid one, according to the principles of our common law. 

The guiding principle in the case was held to be the one stated. If 
the parties contemplated their own improvement only, it was immaterial 
that they contemplated injury to the Australian, or that injury to him 
would be the result of their acts ; but if they were actuated by malice 
towards the Australian, then the agreement would have been a vicious 
one, condemned by the principles of our law. This was held to be the test 
in all such cases." 

The idea is very admirably brought out in the opinion that 
was delivered in the House of Lords by Lord Field, who said : 

" It follows, therefore, from this authority, and is undoubted law, not 
only that it is not every act causing damage to another in his trade, nor 
even every intentional act of such damage, which is actionable, but also 
that acts done by a trader in the lawful way of his business, although by 
the necessary results of effective competition interfering injuriously with 
the trade of another, are not the subject of any action. 

" Of course it is otherwise, as pointed out by Lord Holt, if the acts com- 
plained of, although done in the way and under the guise of competition or 
other lawful right, are in themselves violent or purely malicious, or have 
for their ultimate object injury to another from ill-will to him, and not the 
pursuit of lawful rights.'' 

Lord Hannen said, in delivering his opinion in the same 
case : 

"I arrive at the conclusion, therefore, that the objects sought and the 
means used by the defendants did not exceed the limits of allowable trade 
YOIu CLXV.— SO. 490. 18 
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competition, and I know of no restrictions imposed by law on competition 
by one trader with another with the sole object of benefiting himself. 

"I consider that a different case would have arisen if the evidence had 
shown that the object of the defendants was a malicious one, namely, to 
injure the plaintiffs whether they, the defendants, should be benefited 
or not." 

Lord Watson said, in delivering his opinion in the case : 

" If the respondents' combination had been formed, not with a single 
view to the extension of their business and the increase of its profits, but 
with the main or ulterior design of effecting an unlawful object, a 
very different question would have arisen for the consideration of your 
Lordships.'' 

Lord Justice Fry said, in delivering his opinion in the same 
case : 

"Thsse are, so far as I am aware, all the relevant authorities, and none 
of them appears to me to support the proposition that mere competition of 
one set of men against another man, carried on for the purpose of gain, and 
not of actual malice, is actionable, even though intended to drive the rival 
in trade away from his place of business and though that intention be car- 
ried into effect." 

The Mogul steamship case finds a parallel in a recent case 

described in the Berlin Tageblatt, as follows : 

"The highest court of the German empire, sitting at Leipsic, has ren- 
dered an important decision, which we summarize below, concerning com- 
bines or trusts. The decision will be of great interest to the other nations, 
and particularly to the United States, where trusts have come to exercise 
such a prominent part in commercial and industrial affairs. The court 
mentioned has declared emphatically that trusts and similar combines are 
entirely legal. The grounds upon which this decision were based were as 
follows: When in certain industrial pursuits the prices of products are 
sinking so low as to make business impossible or as to endanger the success- 
ful carrying on thereof, the crisis which necessarily follows is not only dis- 
astrous to the individual concern but also to internal affairs generally. For 
this reason it is in the interest of the entire state that inadequate low prices 
shall not prevail too long in any industrial branch. Realizing this prin- 
ciple, the legislative bodies have repeatedly, and only recently, undertaken 
to bring about an increase in the prices of certain products by the estab- 
lishment of protective duties. For this reason it cannot be deemed certainly, 
or generally speaking, obnoxious to the interests of the community when 
the manufacturers of certain articles form what is called a trust with the 
object in view of preventing ruinous competition, and for the purpose of 
mitigating the downward tendency in the prices of their particular manu- 
factures. On the contrary, such combinations can be looked upon, not only 
as warranted by the instinct of self-preservation, but as a measure for the 
interest of the whole community as well. Especially is this true in cases 
where prices are so low that the manufacturers c the articles are on the 
verge of financial disaster. For this reason the building of syndicates or 
trusts has been designated by a number of authorities as a means which, 
when properly managed, would prove extremely expedient to prevent detri- 
mental and unwarranted over-production." 
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The editor of U. 8. Consular Reports for August, in discuss- 
ing industrial centralization in Europe, says : 

" Oar period is distinguished by its tendency to centralization, not only 
in the state, bat likewise in industry and commerce. Large firms are com- 
peting with small shops to such an extent that the latter are disappearing 
one after another. The factory has displaced the workshops. Everything 
is being done on a large scale ; everything is becoming colossal. 

"That is not all. We see now even the great factories, not finding 
themselves sufficiently strong alone and fearing their reciprocal compe- 
tition, renouncing their own autonomy and combining among themselves ; 
and this tendency is everywhere manifest. The French charge d'affaires at 
Berlin calls attention to this centralization in Germany ; the French consult 
at Glasgow mentions the same phenomenon at Glasgow. 

" These facts are significant. They certainly indicate one of the tend- 
encies—perhaps, it might be said, one of the necessities— of our epoch. It 
is certain that production is passing through a serious crisis. Competition 
has occasioned a considerable decline in prices, and in order to retain mar- 
kets, certain industries have been obliged to work under unprofitable con- 
ditions. To avoid final ruin, they have agreed either to limit the produc- 
tion to maintain prices or to conclude complete consolidation. Hence the 
cartels, the syndicates for production, the associations. 

" We neither approve nor blame this new procedure ; we simply record 
it, remarking that sometimes certain laws are developed, whatever may be 
their consequences." 

The conclusion is inevitable to. any dispassionate thinker, that 
we are in danger in this country of going too far in condemning 
aggregations of capital and hampering their rights of contract in 
their application to modern commerce ; that in this age of steam, 
electricity, and machinery, such aggregations are a necessity ; that 
they result in the greatest good to the greatest number, and that 
while all that is unreasonable should be restrained, there is a 
difference between reasonable regulation and unreasonable re- 
straint of trade, and the right of freedom of contract for labor and 
for capital should be fostered and not destroyed. 

P. B. Thurbbb. 



